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QUESTION PRESENTED 


1. The question presented is whether the District Court erred 
in refusing to direct a verdict for defendant in this personal injury 
case. 
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In the | 


UNITED STATES COURT OF APPEALS 
For the District of Columbia Circuit 


No. 21,522 


JOHN B. KELLY, INC. OF PENNSYLVANIA, | 
Appellant 


V. 


DONALD DUNNETT, : 
Appellee 


APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLANT 
JURISDICTIONAL STATEMENT : 
The jurisdiction of the District Court was based on 11 D.C. Code 
306 (1961 ed.) as reflected in the allegations of the complaint here- 
in. (J.A. 1). Jurisdiction of this Court is conferred by 28 U.S.C. 
1291. : 


STATEMENT OF THE CASE 


On October 4, 1961, the appellant was carrying out a subcon- 
tract to do certain work at the building being constructed for the 


Smithsonian Institution at 14th and Constitution Avenue, N. W., 
Washington, D. C. On the same date, the appellee was employed as 
a stone cutter by the R. B. Phelps Stone Company and was injured 
at the! above job when he fell from a scaffold. (J.A. 3). Appel- 
lee’s complaint alleged that his fall and resulting injury were caused 
by the negligence of appellant. (J.A. 2). 


The scaffold from which appellee fell was constructed by em- 
ployees of the general contractor, Norair Engineering Co., from mat- 
erial owned by appellant (J.A. 40). An employee of appellant, 
Thomas Poppen, was on the scaffold in question fifteen or twenty 
minutes before appellee ascended it. At that time all the boards of 
the scaffolding were in place (J.A. 40). 


On the morning of October 4, 1961, Poppen was an apprentice 
stone mason and was engaged in setting stone. He had gone up on the 
scaffold to check whether or not the dowel holes in the stone in Bay 
39 were properly aligned with the holes in the steel relief angle. He 
discovered that there was a misalignment and went to summon ap- 
pellee whose duty it was to make the necessary adjustments by dril- 
ling a new hole in the stone to match the hole in the angle. (J.A. 35, 
36). According to appellee, the entire conversation between him- 
self and Poppen consisted of the following words of Poppen: “I say, 
Donald, there is a dowel down here that I can’t—won’t go in. You 
better look or I wish you would look at it.” (J.A. 30). Appellee 
walked along the inside board of the scaffold, made his inspection, 
then proceeded to return along the scaffold. (J.A. 20). At approxi- 
mately the center of the scaffold he fell. (J.A. 21). Appellee attri- 
buted his fall to the fact that a “lapboard” (see exhibit A, J.A. 7) 
was missing from the scaffold. 


Mr. Poppen testified that the scaffold in question belonged to 
appellant, but had been erected by iron workers employed by Nor- 
air Engineering (J.A. 40). The iron workers had completed their 


work in this particular area (J.A. 41), but the scaffold remained and 
was used by others because it was “convenient.” (J.A. 40). Poppen 
further testified that before the employees of appellant could pro- 
ceed with the laying of the next tier of stone, the scaffold in ques- 
tion would have to be removed and replaced with a swinging scaf- 
fold (J.A. 42). 


STATEMENT OF POINTS 


1. The Court erred in refusing to grant a directed verdict for 
appellant since the undisputed evidence established that appellee, in 
using appellant’s scaffold, was a licensee and appellant violated no 
duty owed to appellee. 


2. The Court erred in refusing to direct a verdict for appellant 
since appellee failed to offer any evidence whatsoever which would 
tend to establish that appellant had either actual or constructive 
knowledge of the defective condition which allegedly caused appel- 
lee’s fall from the scaffold. i 


SUMMARY OF ARGUMENT i 


Appellee offered no evidence of active negligence on the part 
of appellant and it therefore follows that he could not recover un- 
less he could prove that he enjoyed the status of an invitee while 
using the scaffold. In this jurisdiction the “mutual benefit test” de- 
termines whether a person falls into the category of a licensee or an 
invitee. The benefit conferred can not simply be the benefit shared 
by all parties to a construction project by the completion of the 
work. The test is whether there is a mutual benefit conferred by 
the use of the particular pieces of equipment (scaffold). Appellee 
testified that neither he nor his employer provided any scaffolding 
and he used whatever was available to accomplish his work. If none 
were available he would construct some himself. Appellee chose to 


use the scaffold erected by Norair employees. Although appellant 
could not set the next tier of stone until appellee discharged his du- 
ties, appellant received no benefit from appellee’s use of the particu- 
lar scaffold. In fact, the evidence disclosed that appellant could not 
proceed with its work until the scaffold had been removed and re- 
placed by a swinging or hanging scaffold. 


With respect to notice of the defective condition, there was a 
total lack of proof. The witness Poppen, who was called by appek 
lee, testified that fifteen or twenty minutes before the accident all 
the boards of the scaffold were in place. There was no evidence as 
to what happened to the lapboard in the interim period. There was 
no evidence that any employee of appellant had actual knowledge 
that the lapboard was missing immediately prior to the accident. It 
is respectfully submitted that there was no evidence adduced which 
would permit a finding that appellant had constructive knowledge 
of the defect. 


ARGUMENT 


The Undisputed Evidence Established That, in Using Appel- 
lant’s Scaffold, Appellee Was a Licensee and There Was No 
Breach of Duty Owed to Him. Under the Law of This Juris- 
diction, Appellant Was Entitled to a Directed Verdict. 


Appellee made no claim that appellant was guilty of active or 
willful negligence. Therefore, under the prevailing law, appellee was 
not entitled to recover unless he could establish that he enjoyed the 
status of an invitee and appellant had breached the duty of reason- 
able care which was owed to him. Arthur v. Standard Engineering 
Co., 89 U.S. App. D.C. 399, 193 F.2d 903. This jurisdiction has 
adopted the “mutual benefit test” to distinguish between an invitee 
and a mere licensee. Arthur v. Standard Engineering Co., supra. As 
the Court stated in the Arthur case at page 403: 


“the true test under the mutual advantage theory. is | 
whether the owner of a scaffold or other appliance | 
receives benefit or advantage from the permitted use 
by another of that particular piece of equipment. IF 
so, the user is an invitee; if not, he is a licensee”’. 
(emphasis supplied) 


At the trial of this cause, appellee contended that a benefit 
had been conferred upon appellant since appellant could not pro- 
ceed with the next layer of stone until appellee completed his ad- 
justment of the misaligned dowel holes. Quite obviously all the 
parties involved in a construction project have an interest in its 
completion. And it is also true that the work progresses in stages 
and one trade must frequently wait for another to finish before it 
can proceed. But appellant submits that appellee’s theory is not a 
correct interpretation of the mutual benefit test. In order for ap- 
pellee to be considered an invitee, in the words of the Arthur case, 
he must show that appellant received some benefit from his use of 
that particular equipment. 


The only evidence in this case was introduced by the appellee, 
and there is no material factual dispute. Appellant never invited ap- 
pellee to use the scaffold, but simply informed him of a condition 
which it was his responsibility to deal with. It made absolutely no 
difference to appellant how appellee discharged his responsibility. 
He could have constructed his own scaffolding or used anything that 
was available to stand on. Appellee, for his own convenience, elected 
to use the scaffold which had been constructed by Norair. Appel 
lant had no further use for that scaffold; it would have to be removed 
and replaced with a hanging scaffold. 


It might be helpful to contrast the situation in this S with 
that presented in Halin v. United Mine Workers of America, 97 
U.S. App. D.C. 210, 229 F.2d 784. That was an action by an em- 


ployee of an electrical contractor for injuries sustained when he fell 
while proceeding across a walkway laid by the principal contractor. 
The opening statement indicated that the principal contractor had 
removed the flooring on the seventh floor and had laid loose planks 
across the exposed joists so that the electricians could go in and do 
certain work under the joists. Halin, acting on the instructions of 
the superintendent of the principal contractor, was proceeding to 
“tie in” in a panel box when the accident occurred. 


The significant difference in the Halin case was that both par- 
ties had to work the same area at the same time. The condition cre- 
ated by: the principal contractor had to continue during the work 
of the electrical contractor. Halin had no other option; he had to 
use the temporary flooring provided. Under these circumstances, 
this Court held that the trial court erred in directing a verdict for 
defendant at the close of plaintiff's opening statement since plain- 
tiff had sufficiently offered to prove that he enjoyed the status of 
an invitee. 


Appellant suggests that if the theory advocated by appellee is 
adopted by this Court, then the mutual benefit test will have been 
so broadened as to virtually eliminate the distinction between a 
licensee and an invitee. It is well known that scaffolding is custo- 
marily used by all workers at a construction site, without regard to 
ownership. If appellee’s theory prevails, the owner of a scaffold will 
in effect be held strictly liable for all injuries occurring on his equip- 
ment. In the interest of self-protection, it will be necessary to pro- 
hibit other workers from using the scaffold and tear it down as soon 
as the owner no longer requires it. Each contractor will be forced 
to erect his own scaffolding thus greatly multiplying the costs of 
construction. 


Based upon the foregoing, appellant submits that the trial court 
should have directed a verdict in its favor. As the Court stated in 
the Arthur case: 


“But here the facts essential to the determination of | 
appellant’s status are not in dispute, and whether they 
showed him to have been a licensee or an invitee was 
a legal question for the court.” 


Il. 


Appellee Failed To Introduce Any Evidence Whatsoever 
That Appellant Had Either Actual or Constructive Notice 
of the Defective Condition Which Allegedly Caused Apes: 
lee’s Injury. 


| 
Even if this Court determines that there was sufficient evidence 
from which the jury could have found that appellee was using the 
scaffold as an invitee, the trial court should have directed a verdict 
in favor of appellant. 


An invitor is not an insurer of the safety of a person using his 
facilities, but he owes his invitee the duty of exercising ordinary care 
to maintain his premises or appliances in reasonably safe condition. 
Lippman v. Williams, 79 U.S. App. D.C. 334, 147 F.2d 150. 


The mere happening of an accident does not impose liability 
or permit an inference of negligence. The burden rests upon the in- 
vitee to prove the owner was negligent in either creating the alleged 
condition or in permitting it to continue and that this negligence was 
the proximate cause of the injuries. Thus, appellant would not be 
liable unless it be shown either that, through its employees, appel- 
lant was aware of the fact that the lapboard was missing from the 
scaffold or that the board had been missing for a sufficient time as 
to constitute constructive notice to appellant. Napier v. Safeway 
Stores, Inc., 215 A.2d 479. 


The only relevant evidence offered by appellee was to the effect 
that the lapboard was in position fifteen or twenty minutes prior to 
the accident. There was absolutely no evidence as to what happen- 
ed to the board subsequently. It could have been removed by a 
third party fifteen minutes or one minute before the accident. Un 
der these circumstances appellee failed to carry his burden of proof 
and appellant was entitled to a directed verdict. Brodsky v. Safeway 
Stores, 80 U.S. App. D.C. 301, 152 F.2d 677. 


The case of Macauley v. Barr & Lane, Inc. (1942), 264 App. 
Div. 741, 34 NYS 2d. 429, was factually similar to this action. In 
the Macauley case, one subcontractor’s employee fell when about to 
ascend a ladder erected by another subcontractor, which was gen- 
erally used as a means of access to a building under construction. 
The evidence showed that the ladder had been safely used for eight 
or ten days prior to the accident without any indication that it was 
unsafe, and had been secure fifteen minutes before the accident oc- 
curred when the plaintiff descended it. The court stated that the 
only permissible inference was that within the fifteen minute period 
the ladder had been taken out of position, and that the defendant 
could not be charged with negligence in the absence of evidence that 
it had notice of the unsafe condition. 


Appellant concedes that, on a motion for directed verdict, ap- 
pellee was entitled to the benefit of every reasonable inference which 
could be drawn from the evidence. But even with this guideline, 
appellee’s evidence “‘was not of the caliber which would permit send- 
ing the case to the jury, for there was nothing from which it could 
have reasonably drawn an inference of negligence. Any such con- 
clusion would not be based on fact but would rest on pure conjec- 
ture or speculation of the gratuity of generosity.”” Napier v. Safeway 
Stores, Inc., supra. 


| 
CONCLUSION | 
Appellee failed to adduce sufficient evidence of negligence to 
warrant consideration of this case by the jury, and the court should 


have directed a verdict in favor of appellant. The aac of the 
trial court should be reversed. 


Respectfully submitted, 


WALTER J. MURPHY, JR. 
1511 K Street, NW. 
Washington, D.C. 20005 

JOHN L. RIDGE, JR. 
1511 K Street, N.W. 
Washington, D.C. 20005 


Attorneys for Appellant 


Of Counsel: 
WELCH, DAILY & WELCH 
Washington, D.C. 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


Civil Divisior 


DONALD DUNNETT 
4419 Second Street, N. E., 
Washington, D. C. 


Plaintiff : 


vs. CIVIL ACTION | 

No. 1942-63 | 

JOHN B. KELLY, INC. | 
Of Pennsylvania 


Serve: 


C. T. Corporation System 

918 - 16th Street, N. W. | 

Washington, D. C. | 
| 


AMENDED COMPLAINT FOR NEGLIGENCE | 
(Fall from defective scaffold) | 

1. The matter in controversy exceeds the sum of Ten Thous- 
and Dollars exclusive of interest and costs. The defendant is a cor- 
poration doing business in the District of Columbia. 3 

2. Prior to October 4, 1961, defendant Kelly had agreed with 
the general contractor of the new Smithsonian Building to erect cer- 
tain stone work at the construction side of said building to be located 
at 14th and Constitution Avenue, N.W., Washington, D. C.. 

3. On October 4, 1961, the plaintiff was employed as a stone 
cutter by the R. B. Phelps Stone Company and was required to and 
did go upon the construction site of the abovementioned building to 
carry out his work activity. During the course of his employment on 
the date indicated, the plaintiff was injured when he fell from a de- 
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fective scaffold erected by the defendant and being used at defend- 
ant's request. The plaintiff's fall and resulting injury were caused 
by the negligence of the defendant in erecting the scaffold. 

4, Asa result of defendant's negligence, the plaintiff fell heav- 
ily to the ground fracturing his arm, severely injuring his back and 
suffering a loss of several teeth. In addition, the plaintiff sustained 
numerous bruises and contusions and shock to his nervous system. 

5. As a further result, plaintiff has suffered and will continue 
to suffer much physical pain and mental anguish, has incurred and 
will continue to incur expenses for medical care and attention, and 
has suffered a loss of earnings, and earning capacity. 

6. WHEREFORE, the plaintiff demands judgment against the de- 
fendant in the amount of Seventy-five Thousand Dollars ($75,000.00), 
plus interest and costs. 


ASHCRAFT AND GEREL 


Lee C. Ashcraft 
Martin E. Gerel 
Joseph H. Koonz, Jr. 
William E. O'Neill, Jr. 
Attorneys for Plaintiff 
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ANSWER TO PLAINTIFF'S AMENDED COMPLAINT 


Now comes the defendant John B. Kelly, Inc. of Pennsylvania, a 
corporation, by its counsel and for answer to the amended complaint 
in the above cause states. 

FIRST DEFENSE: Defendant says that plaintiff's amended 
complaint does not state a cause of action upon which relief may be 
granted. 

SECOND DEFENSE: Defendant denies each and every allegation 
of negligence alleged in plaintiff's amended complaint. | 

THIRD DEFENSE: Defendant states that plaintiff was guilty of 
negligence which caused or contributed to his alleged fall and re- 
sulting injuries and damages. 


: 
WELCH, DAILY & WELCH 


H. Mason Welch | 
Attorneys for Defendant 


[Certificate of Service] : 
| 
| 


PRE-TRIAL ORDER | 


| 
Action for damages for personal injuries due to negligence. 
THE PARTIES AGREE TO THE FOLLOWING STATEMENT OF 
FACTS AND STIPULATE THERETO: | 
On October 4, 1961, the D company was carrying out a subcon- 
tract to do certain work at the building being constructed for the 
Smithsonian Institution at 14th & Constitution Ave., N.W., Washing- 
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ton, D.C. On the same date, the P was employed as a stone cutter 
by the R. B. Phelps Stone Company, on the job, when he fell from a 
scaffolding. 

THE PLAINTIFF CLAIMS that the scaffold from which he fell 
was put up, owned by and was under the control of the D, its agents, 
servants or employees andthe Pwas requested by the Dtowit: agents, 
servants or employees, to perform the work he was doing ait the 
time he was injured. The P claims, that his fall, injuries and dam- 
ages were caused by the failure by the D to furnish him with a safe 
place to work and the D's negligence or violations of Safety Stand- 
ards, Rules and Regulations - Construction, D.of C. Minimum Wage 
and Industrial Safety Board; failed to provide lap boards on the 
scaffolding; failed to insure the fact that lap boards were placed and 
maintained on the scaffold and the D's failure to discover or correct 
the failure stated hereinabove when the D knew, or in the exercise 
of reasonable care, should have known that the lack of lap boards 
constituted unsafe construction and a dangerous condition of which 
the D failed to warn the P. See Sec. 11 - 21056 Scaffold Platforms 
- Safety Standards, etc. D.C. Minimum Wage and Industrial Safety 
Board. 

P’s claimed injuries and special damages are set out in the 
statement which is attached hereto, made a part hereof, incorpo- 
rated herein by reference marked "A". 

THE DEFENDANT denies that any act of this D or any of its 
agents, servants or employees caused or contributed to the fall of 
the P; specifically denies that it or any of its agents, servants or 
employees erected the scaffolding from which the P fell; but rather 
avers that the scaffolding in question, though owned by this D, was 
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erected by employees of Norair Construction Company the general 
contractors. 

The D avers that the fall in question resulted from the contrib- 
utory negligence of the P in that the construction of the scaffolding 
was patent and the P was a person familiar with the proper con- 
struction of such scaffolding. 

The Parties agree to file with the Clerk of the Court and to mu- 
tually exchange, on or before April 8, 1967, a list of the names and 
addresses of witnesses known to them, including medical and expert 
witnesses, who have knowledge of any aspect of this case, indicating 
those who may be used at the trial. Impeachment witnesses are not 
to be included. 2 

The parties agree to the mutual exchange of all medical reports 
of examining or treating physicians, now in hand, on or before April 
8, 1967, and a similar exchange of all other such reports within 48 
hours of the alert of this case for trial. 

Counsel for P agrees to make the P available for the purposes 
of a physical examination by physician of D's choice before, but not 
to interfere with, trial. 

The following may be admitted in evidence without formal proof, 
subject to all legal objections: HEW Mortality Tables; Safety Stand- 
ards, Rules and Regulations — Construction, D. of c, Minimum 
Wage and Industrial Safety Board, listed herein; hospital records; 
x-ray plates. 

Counsel for P has a drawing initialed by Examiner which he re- 
quests be admitted in evidence at the trial but D counsel will make 


no agreement with relation thereto. : 
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The Examiner has requested counsel to appear at trial with the 
maximum amount of authority to settle this case which will be al- 
lowed them by their principals. 


Pretrial Examiner 


Trial Attorneys: 
Joseph H. Koonz, Esq., Atty. for P 
Walter J. Murphy, Jr., Esq., Atty. for D 
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VERDICT OF THE JURY 

THE DEPUTY CLERK: Will the foreman please rise. Mr. 
Foreman, has the jury reached a verdict? 

THE FOREMAN: Yes, they have. 

THE DEPUTY CLERK: Do you find for the plaintiff, Donald 
Dunnett, or for the defendant, John B. Kelly, Incorporated? 

THE FOREMAN: We find for the plaintiff. 

THE DEPUTY CLERK: In what amount? 

THE FOREMAN: $18,000. : 

THE DEPUTY CLERK: Members of the jury, your foreman 
says that you find for the plaintiff in the amount of $18, 000. Is that 


your verdict so say you each and all? : 


NOTICE OF APPEAL 


Notice is hereby given this 3lst day of October, 1967, that the 
Defendant, John B. Kelly, Inc., hereby appeals to the United States 
Court of Appeals for the District of Columbia from the judgment of 
this Court entered on the 4th day of October, 1967, in favor of Plain- 
tiff, Donald Dunnett, against said Defendant, John B. Kelly, Inc. 


WELCH, DAILY & WELCH 


By Walter J. Murphy, Ir. 
Attorneys for ee 


[Certificate of Service] 
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* * * 


[21] DONALD DUNNETT 


was called as a witness and, after being first duly sworn, was exam- 
ined and testified as follows: 


DIRECT EXAMINATION 


BY MR. KOONZ: 

Q. Mr. Dunnett, Iam going to ask you throughout your testimony 
kindly keep your voice up so we all might hear you. 

Please state your full name and your address. A. Donald Dunnett, 
2104 Old Street, Northwest. 

Q. Mr. Dunnett, how old are you, sir? A. Sixty-one. 

Q. Can you tell us what is your trade or has your trade been for 
the past year? A, I have been a stone cutter. 

Q. Do you have any other skills in this field or related [22] field? 
A. Iam also a draftsman. 

@. Mr. Dunnett, prior to October 4, 1961, can you describe for us 
your general physical condition? A. Ihad no trouble. I seem to be in 
pretty good shape, physically. 

* * * 

Q. Mr. Dunnett, prior to October 4, 1961, by whom were youem- 
ployed; that is, on the day before or on that particular date? Whowere 
you working for? A. R. B. Phelps Stone Company. 

Q. Where was your job activity located? A. At the Smithsonian 
Building on Constitution Avenue, between 12th and 14th Streets. 

[23] Q. What were your particular duties on that job, Mr. Dun- 


nett? A. Well, sir, I was known as a fitter, a stone cutter. 
* kK 
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THE WITNESS: Yes. Any stone that needed alterring, if it were 
too large, I would cut it down to size, and I would drill holes where 
they had to be drilled, cut holes in the stone. 

BY MR. KOONZ: | 

Q. Were there any other stone cutters on the job? A. No, sir. 

Q. You were the only one? A. Yes, sir. | 

@. Do you know or do you recall who supplied the stone for this 
particular job? A. Well, there were three firms involved; it was a 
joint venture with three marble companies from Tennessee. There 
was the Gray Knox Marble. I believe they furnished the stone for the 
Constitution Avenue side. 

Q. What kind of stone are we talking about? A. It is oie 

[24] Q. This is the exterior portion that we are involved here ? 
A. It is the exterior. 

Q. On October 4, 1961, if you recall, about what time did you 
report for work that morning? A. 7:30. | 

Q. That is your usual reporting time? A. Yes, sir. _ 

Q. And on that particular morning, do you recall what your usual 
duties would have been? A. Well, there was — I was there to patch 
stone, and there was — I don't recall what it was on this particular 
morning, but I would patch damaged stone up to a point, and there was 
various pieces of stone cutting around that building that I would attend 
to. I don't know what it was on that particular day. | 

Q. Where were you normally performing your work? A. On the 


ground, sir, most of it. i 
Q. Is there any particular place — excuse me — is there a par- 

ticular place inside or outside the building that you normally would 

work? A. No particular place. 
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Q. You would go to where the stone was? [25] A. Where the 
work had to be done, I would be up there. 

Q. Mr. Dunnett, on October 4, 1961, did there come a time when 
you were contacted by someone from the Kelly Company? A. Yes, 
sir. 

Q. Can you tell us what the circumstances were, just what hap- 
pened when you were contacted by the Kelly Company? A. Well, there 
was a condition involving these dowel holes through the stone. It didn't 
— the holes in the steel did not go inside the holes in the stone, and I 
had checked the drawing and found out that the holes in the stone were 
correct. 

Q. What stage of the stone installation was it; that is, as the build- 
ing progressed, what stage was it in on that day? A. Well, marble — 
the face that I would be interested in would be the exterior marble that 
was being erected on the outside of the building. 

Q. Where was this problem that arose, which side of the building? 
A. On the south side or Madison Avenue side of the building. 

MR. KOONZ: Would you kindly mark this for identification. 

{26} THE DEPUTY CLERK: Plaintiff's Exhibit No. 1 marked 
for identification. 

(Plaintiff's Exhibit No. 1 was marked for identification.) 

BY MR. KOONZ: 

Q. Mr. Dunnett, I show you what has been marked Plaintiff's Ex- 
hibit No. 1, and ask you if you can identify it? A. Yes, sir. 

Q. What is it that you have before you? A. This is a drawing of 
three bays on the Smithsonian Building. 

Q. Did you draw this? A. Yes, sir. 

MR. KOONZ: If the Court please, I would like to offer this into 
evidence at this time. 
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MR. MURPHY: No objection. 
* | 
[29] BY MR. KOONZ: : 

Q. As you draw, Mr. Dunnett, let me ask you what you are draw- 
ing? What is it you have just drawn? A. This is the relief angle. It 
is between the courses of stone. The course of stone sits between this 
angle, in that [30] manner. It has a dowel; it has three dpwrel holes in 
the top of the stone. 

Q. Tell us,ifyou will, Mr. Dunnett, sowe canall pedeceten what 
is a dowel? A. A dowel is a stainless steel pin, about a half an inch in 
diameter, and they were faced in this stone through this angle (indicat- 
ing), and they projected up like so, that the stone comes on this, this 
relieving angle would have holes drilled in them so that it will fit right 
over that, this dowel. In that way, it keeps that stone from slipping in 
or out. The stone is chipped out like that to receive that dowel, chip- 
ped out over this steel angle. | 

Q. Will you sketch that for us. A. I went on the scatfold to check 
a condition in this steel where the hole was not directly over the hole 
in the stone, so when Mr. Kelly's employee went to insert these dowels, 
he could not get in, he would go through the steel. There was no hole 
under — no hole in the steel. 

Q. Would you draw, then, for us where the scaffold was in relation 
to this building in the particular bay where the condition existed? A. 
Yes. This will be a bay in the plane (indicating). This is an outer bay; 
this is an inner bay. This is called an [31] inner bay and this is an 
outer bay (indicating). It went right around the building in this man- 
ner. This is looking down like so (indicating). This is looking down 
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on this bay, like so. And here, this is an elevation. You are looking 
directly into it. This is the one where the accident happened. 

Q. Where was the scaffold on that particular day? A. There was 
a course of stone — there was one course of stone that was in. The 
scaffold was somewhere in here; that would represent the floor of the 
scaffold, below the top of the stone (indicating). 

Q. You indicated a course of stone, so we all understand, what is a 
course of stone? A. A course would be, of course, a layer. This — 
upper, we have three courses of stone (indicating). One, two, three, and 
a third one up on top. In this case, the first course, the first row of 
stone had been placed in this bay (indicating). 

Q. What was placed on top of the course of stone? A. There was 
this angle, this steel angle was in position right above the course of 
stone, and there was a condition at this end where a dowel would not go 
through, would not go into the stone, because — you had to place a hole 
in the steel, the holes weren't aligned with the holes in the stone, which 
means I would have to go through, place a hole in [32] the steel and 
place a new hole in the stone, so we could get this dowel in position. 

Q. How did you come to know about this condition? A. As Iwas 
passing that bay here, Mr. Poppen was working (indicating). 

@. Stand back. A. Mr. Poppen was working at this bay (indicat- 
ing). 

Q. Who is Mr. Poppen? A. Mr. Poppen was an apprentice stone 
mason working for Mr. John Kelly. 

* kk 

Q. Were you walking, Mr. Dunnett, when Mr. Poppen spoke to 

you? A. I was on the outside of the building walking west. 
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Q. Is this as we are looking at it? Roughly, is it the outside of 


the building? A. This would be on the south side of the building. 
+ ! 

[33] Q. Once again, where were you walking when Mr. Poppen 
contacted you or called you? A. I was walking in the front of this 
bay here. 

©. Where was Mr. Poppen? A. He was on the scaffold at this 
point. 

* 

Q. Can you tell us approximately how high off the ground he was 
on this scaffolding as best you recall? A. I would say fifteen to twenty 
feet. 

* * * 
[34] Q. Now, what did Mr. Poppen say to you? A, Well, we have 
A a 
* ke * | 
A. We have dowels, one or two, there wasn't more than one or two. 
We have some dowels over here and a dowel over here that wouldn't 
go in. "You better take a look at it." | 

Q. That is what he said to you? A. That is what he said to me. 

Q. How soon after he made this request did you proceed to check 
this dowel? A. Immediately. 

Q. Who was with you at the time, Mr. Dunnett? A. Mr. Gilbert 
West. | 

Q. By whom was he employed? A. Well, he ences the three 
marble stone companies on the job; Mr. West. 

Q. Can you sketch for us the position of the scaffold that you were 
about to climb to check these dowels? A. It was along here (indicating). 
This would be the [35] scaffold. 
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Q. What kind of a scaffold was it? A. It was a tube scaffold. 

Q. Can you roughly sketch that for us, Mr. Dunnett? A. We are 
looking directly at it, so it is hard to see. They have a series of 
braces to it (indicating). 

Q. What is the deck that you were involved in? What was that 
made of? A. That was made of two-twelve boards. 

Q. How high was it at the time this occurred from the concrete 
deck that we just referred to? A. Oh, about — I don't know the di- 
mensions. I would say between five, four or five, six feet. Not more 
than six. 

Q. How wide, do you recall? 

* Ox 

Q. How wide was the scaffold if you recall? “A, It would be 
roughly two feet, two by twelve. They don't dress out to twelve inches. 

[36] @. How long was it when it was placed against the bay? A. - 
It was the length of this bay. 

Q. Do you know or do you recall approximately how wide the bay 
is? Iam referring from this distance here to this distance, as best 
you can recall (indicating)? A. As best I can recall, I would say 
eighteen feet. Eighteen, I would say. 

Q. Would you indicate on the blackboard here eighteen. A. Let 
me have that a moment. 

Q. Would you indicate the width of the bay just so we will have a 
figure on the board? A. Yes. 

Q. Now, then, you were requested to check these dowels. Will you 
put an 'X'', Mr. Dunnett, where the problem — that is, where the ap- 
parent defective dowel hole was. A. I would say about here. (indicating) » 

Q@. Whose responsibility was it for the erection of this stone, Mr. 
Dunnett? 
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MR. MURPHY: If your Honor please, I think that is a Rancson 
which calls for a legal conclusion. 

MR, KOONZ: If the witness knows, if your Honor please, I think 
he can testify to that. | 

THE COURT: Are you withdrawing the question? i 

MR. KOONZ: I will rephrase it, if your Honor please. 

BY MR. KOONZ: | 

[37] Q. Mr. Dunnett, do you know from your own knowledge who 
had the contract for the erection of this stone? 

MR. MURPHY: If your Honor please, I don't think that question is 
properly asked either. We have, as I understand it, three | SES in- 
volved in the erection of the stone. 

THE COURT: Well, it is necessary to outline the relationship that 
each of these parties has to the stone. If that can be done by this wit- 
ness, his testimony will be received; if not, it can't lay a foundation and 
enable this witness to testify to that. The Court will have to sustain 
the objection to it. If you are going to establish there was a contract, 
it seems to the Court if it is a written contract, the way to do it would 
be by exhibiting the written contract. | 

MR, KOONZ: Your Honor, I will proceed. There has pares been 
a dispute about it. 

THE COURT: Is there any stipulation to these facts the pretrial 
proceeding ? : 

MR. MURPHY: I don't recall right offhand, your Honor. I stren- 
uously object to his saying there has never been any contest about it. 
Certainly John B. Kelly did not do the iron work; certainly John B. 
Kelly didn't align the stone, because we had Mr. Dunnett. : 

THE COURT: What was the relationship of John B. [38] Kelly — 
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MR. MURPHY: He put the stone on the wall after the iron was on 
and after the holes were aligned. 

BY MR. KOONZ: 

Q. That was my question and that was my only question, whose 
responsibility was it for the erection of the stone? 

MR. MURPHY: If your Honor please, that is a legal conclusion. 

If he wants to ask what physically was done to the various accouter- 
ments that went into the wall, that is another thing. 

THE COURT: I think if you can outline by this witness what each 
party had to do with the stone, that would comply with the defendant's 
counsel objection, who was the contractor, who contracted the stone 
work, who, if anyone, was working under him and who employed this 
man. 

MR. KOONZ: If the Court please may I now refer to the pleadings, 
a statement under oath made by the defendant that refers to this very 
question, and ask the Court to take notice of it and introduce that por- 
tion of it into evidence. 

THE COURT: Very well, proceed. 

MR. KOON7: Your Honor, I am referring to answers to interroga- 
tories submitted by this plaintiff to the defendant, John B. Kelly, at 
which time these questions were asked and these answers were given 
under oath. 

[39] THE COURT: Just a moment. Let the Court locate them. 
They are in the jacket, I assume? 

MR. KOONZ: Yes, they are, your Honor. 

THE COURT: Very well, proceed. 

MR. KOONZ: The question was asked — 

THE COURT: Is this instrument I am holding pagenated as shown? 

MR. KOONZ: This is the first page I am referring to. 
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THE COURT: Very well. 

MR. KOON7: Defendant Kelly's answers to interrogatories filed 
in this Court on or about June 22, 1964. 

THE COURT: Proceed. 

MR. KOONZ: The question that was asked at that time, No. 2, if 
the Court please, state whether or not the defendant — we are refer- 
ring to the John B. Kelly, Incorporated — was a party to any con- 
tract or agreement with the general contractor with respect to any 
work to be done or any work incidental to the above-mentioned Smith- 
sonian Building, and the answer is "yes." The third question, if the 
answer is "yes" to interrogatory No. 2, state the exact nature of the 
contract and agreement, particularly with respect to — and these, as 
the Court noted, letters "A", "B", "C", and three is the exact date 
such contract or agreement was made by the [40] general contractor. 
The answer to the question mentioned contract 1007, which was entered 
into on November 19, 1959. On February 3, 1960, the parties, and I am 
referring to Norair and Kelly, entered into an additional contract to the 
— a supplementary contract by which this defendant agreed to set the 
exterior stone. I offer that into evidence, if your Honor please. 

MR. MURPHY: I have a problem with that, your Honor. 

THE COURT: It is received; it is part of the file. 

BY MR. KOONZ: 

Q. Mr. Dunnett, when you were asked by Mr. pees a Kelly em- 
ployee, that you check this problem, how did you get on the scaffold to 
check the area that was involved? A. I went this way. : 

Q. If you turn to the jury so the jury can hear your answer. A, I 
climbed up on the scaffold at this point. There was a lot of material 
stacked down here (indicating), at this point, and this was easier to get 
up at this end (indicating). | 
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Q. What did you do when you got up on the scaffold? A. I walked 
down this scaffold on the inside board. 

Q. Describe for us and identify what you mean by the "inside 
board"? [41] A. This being — looking down and on it again, this fac- 
ing the wall, this is the inside board of the scaffold, and this is the out- 
side board (indicating). 

©. This you indicated was about two feet in depth? A. I walked 
this length. 

@. The board you have drawn, you indicated earlier, was two by 
twelve, is that what you indicated? A. That is correct. 

Q. Very well. So you walked down the inside board? 

* * * 

[42] Q. Mr. Dunnett, let's leave the board and come before the 
jury, and I am referring now to Plaintiff's Exhibit No. 1, which has 
been admitted in evidence. 

THE COURT: Can the jury see the exhibit clearly? 

THE WITNESS: This is the right side of the scaffold. I climbed 
upon the scaffold at this point. 

THE COURT: Speak up so the reporter can hear you. 

THE WITNESS: I walked on the length of the scaffold on this inside 
board; I checked this condition with what was wrong; it was one of these 
right about here (indicating). 

BY MR. KOONZ: 

Q. How long were you actually on the scaffold? A. Half a minute. 

Q. What happened then? A. I proceeded to come off the scaffold- 
ing. 

Q. How did you proceed to come off the scaffolding? A. I walked 
back on this end, I was on this board when I [43] got near the center, 
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my right foot was placed on this area (indicating), and the board went 
down with me, pitched off. 

THE COURT: Whenyou say "this area," make it clear. 

BY MR. KOONZ: 

Q. Would you mark that with "x"? A, I fell through it at the cen- 
ter of the scaffold. 

Q. Put an "x" where you stepped when the scaffold g gave way when 
you fell? A. I would say it was about here (indicating). 

Q. All right. 

MR. KOONZ: Let the record show that the plainttee 4 is placing an 
"x" in the area of the scaffold where he stepped when it gave way. 

BY MR. KOON7: 

Q. If you will stay here and continue to say what you are talking 
about, Mr. Dunnett. A. Yes. 

Q. With this exhibit, point out to us where the lapboard was that 
you walked across when you first went up on the scaffold? A. That 
would be this board here, the inside board (indicating). _ 

[44] @. Will you come down and see these, ladies and gentlemen, 
so they all know what you are talking about. A. WhenI first went out 
on the scaffold. I walked out on this board (indicating). | 

Q. With this drawing and this exhibit, Mr. Dunnett, can you de- 
scribe for us these boards or whatever they are called r ) t next to 
the lapboard? A. These boards are too short for the span, the span 
from this section ofthe scaffold, it is placed in this manner, a lap- 
board like this (indicating), this was over there at one time. 

Q. Just describe for us the condition that existed that you dis- 
covered at the time of your fall? A. I discovered the board in this 
position (indicating). The two boards — one board, two boards, they 
were abutted, making it look like one board. 
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Q. Were there any support over those boards? A. Only at the 
end. 

Q. Was there anything in the middle? A. There was nothing in 
the center. 

Q. Where did you fall, Mr. Dunnett, when this happened? A. I 
feel to the concrete here (indicating). 

Q. Was it the mark you are indicating — [45] A. Yes. Roughly, 
yes. 

Q. That was approximately how many feet? A. I would say about 
five feet. 

Q. When you landed, how did you land? A. I landed on my left 
hand and my right fist. 

Q. Did you stay in that position for the time, at least? A. When 
I landed? 

Q. After you fell, did you stay there momentarily on the ground? 
A. Yes,I stayed on the ground. 

Q. Were you in a position to view the scaffolding from the ground? 
A. Yes. - 

Q. What did you determine the condition of the scaffold as you de- 
scribed? A, I was waiting for the ambulance to arrive and I looked 
back to see what happened to that scaffolding. 

Q. Is thatwhat you determine what you just described for us here? 
A. Yes, sir. 

Q@. Where was Mr. Poppen when all this was happening? A. He 
was up on the scaffold when I fell. 

[46] Q. Now, you are pointing to your shoulder — where on this 
drawing? A. He was in front of this bay here. 

THE COURT: You said "this bay here," what do you mean? 

THE WITNESS: The next one. 
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BY MR. KOONZ: 

Q. Does it have a number? What number is the bay if you have 
any? You fell from which bay? A. I fell from outer bay 39, the next 
bay to it is 40, and the next outer bay would be bay 41, That was where 
Mr. Poppen was working, at bay 41. | 

Q. Where was his scaffold that he was on? A. riwould say he 
would be up about — up this third course of stone, roughly about there 
(indicating). | 

Q. Let's put a "P" on the bay that Mr. Poppen had been located 
just as we had done on the board. A. (Indicating). | 

Q. Now, Mr. Dunnett, where was Mr. West when this occurred ? 
A. Mr. West was standing out here. He and I had stopped when Mr. 
Poppen called my attention to this thing; we stopped. I walked up on 
the scaffold; Mr. West remained in front of [47] bay 39. 

Q. Would you put a 'W" there, and indicate approximately where 
Mr. West was standing. A, (Indicating). | 

Q. Was there anyone, to your knowledge, anyone else around at 
the time of your fall if you recall? A. There was =e people, 

people that worked on the job. | 

Q. But you do know Mr. Poppen was there and Mr, West was 
walking with you? A. Yes. | 

Q. He was in front of the area you fell? A. Yes, there was not 
any great activity here prior to my fall. | 

Q. Since we have the drawing before the jury, Mr. Dunnett, in- 
dicate for the jury, if you will, the dowel holes that were involved? A. 
I'll mark it with a "D". ! 

Q. A"D" will be fine. All right. If you will show it to the jury so 
they all can see what you just marked. A. We were down here towards 
the end of this angle iron. | 
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Q. What is this object here that I am pointing to; what [48] is that? 
A. That is a relieving angle. 

Q. Was that stone or metal? A. Thatis metal. This is a steel 
relieving angle. 

Q. Will you return, Mr. Dunnet, to the witness stand. 

* 

[52] Q. What time of day did you actually fall from this scaffold? 
A. It was in the forenoon, not too far from noon. It was, I think, be- 
tween 11:30 and noon. 


**K * 


[62] CROSS EXAMINATION 


BY MR. MURPHY: 

Q. Mr. Dunnett, how long had you been on this construction pro- 
ject? A. Since April. 

{63] Q. This accident happened on the 4th of October? A. Yes, 
sir. 

Q. During this entire period you were performing your duties as 
a stone fitter? A. Yes, sir. 

Q. I understand this to be that stone comes from the quarry too 
large, you would cut them down? A. That was one of the problems. 

Q. As they come chipped, you would patch them? A. Up toa 
certain point. We were somewhat restricted on patching the stone. 

Q. If the stone and the dowel holes became malaligned, you 
would adjust that? A. Yes, I would drill a new hole through the hole 
that was in the angle. You couldn't change the hole in the angle or it 
would be broken, the angle. You would put a new hole in the stone, that 
was what I was required to do. 
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Q. Was there also difficulty regalvanizing the indn? A. I didn't 
disturb the iron. I drilled — I grounded the drill down that go through 
the steel. It would be drilled right against the stone; it would be the 
hole through the steel. My drill wouldn't be drilled into the steel at all. 

Q. This was the job that your employer had undertaken [64] to hire 
you to adjust these holes if this requirement may come on the job? A. 
Not particularly. I was not employed to take care of any one particular 
thing. There was many little things that I would attend to on this job. 

Q. You were the only stone cutter on the job to do this sort of 
work, were you not? A. That is correct. 

Q. Did you work for Mr. West? A. No, sir. 

Q. Had Mr. West hired your company, and your company provided 
you? A. That is correct, sir. 

Q. You were the only gentleman on the job from the Phelps and 
Company? A. That is correct. | 

Q. You were the individual and provided by Phelps and Company 
to Mr. West and to adjust the stone as it was required to be provided? 

In other words, it was Mr. West as the one who provided the stone, 
to have the stone in the fashion that it could be hung on the dowel holes? 
A. That is correct. 

[65] Q. If the stone was malaligned, it was Mr. West's job and you 
for Mr. West to make the alignment proper? A. That is correct. 

Q. Had you adjusted these dowel holes before the day of this acci- 
dent? A. Yes, sir. 

Q. Had you had the use of any scaffolding before this day in order 
to do this? A. Yes. 

@. Did you or your employer provide you with any -seaffoling in 
order to do your job? A. No, sir. 
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Q. Therefore, in order to do your job, you were expected to use 
what scaffolding was available? A. That is the general practice. 

Q. And if no scaffolding was available at a particular point 
where you needed to work, you would have to get some and construct 
it yourself, would you not? A. That is quite possible. 

Q. Now, on the day of this accident, where had you been prior to 
the happening of the accident? A. Where had I been? 

Q. Yes. [66] A. On the building. 

Q. Where on the building? A. I had been — it was on the Con- 
stitution Avenue side of the building, on the north side or Constitution 
Avenue side of the building. 

Q. Had you been on the Madison Avenue side at all that day? A. 
I don't think I had, sir. 

Q. Had you ever been on this particular piece of scaffolding be- 
fore from which you fell? A. That particular piece, no, sir. 

Q. Where you observed the outside lapboard had been in place? 
A. Had I been in what? 

Q. As I understand your testimony on direct-examination when 
you explained the diagram to the jury, you pointed to the outside two 
boards and you said there was a lapboard there at one time, and when 
was it there? A. I did say that. I would assume — this is an assump- 
tion — I would assume the board had been there, because no one put 
— it would take an idiot to put the two boards like that without the lap- 
board on them. 

Q. Now your testimony on direct examination should have [67] 
been qualified. I would assume there was a lapboard at one time, 
rather than saying there was a lapboard there at one time. A. I think 
that would be correct. 
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Q. How tall is Mr. West? A. I think he is about five foot ten; 
that is a guess. : 

Q. How high were you off the ground when you were standing on 
the scaffolding? A. I don't know. Mr. McKenney gave you an exact 
figure on this. I would say about four, five feet — I don't know — I 
would say four or five feet. | 

@. When you approached the scaffolding, — let's go to it at this 
point, Mr. Dunnett. A. Yes, sir. 

Q. When you approached the scaffolding, was the floor of the 
scaffolding above your neck high? A. I don't believe it, was. 

Q. Therefore, these boards on the floor of the scaffolding were 
about your eye level when you were standing on the deck? A. It was 
something like that. 

Q. Mr. West was standing on the deck? A. Yes, sir. 

[68] Q. Was he facing you and walking to you when you were 
checking the dowel holes? A, I don't know; I was looking at the dowel 
holes. 

Q. What was Mr. Poppen doing when you were checking the dowel 
holes? A. I wasn't looking at Mr. Poppen. | 

Q. Therefore, you don't know if either one of them were looking 
at you and what you were doing? A. No, I think Mr. West said he saw 
me falling. 

Q. Are you finished? A. I thought maybe Mr. West —_ 

@. Did you check just a particular dowel hole on this relieving 
angle or did you check them all as you went along? A. | I looked at 
them all as I went along. If they were in position, they were put in 
position with a black mastic business, and you can see by observa- 
tion if they were okay, because the material would — the dowel would 
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be in an upright position so that dowel was seated in the stone below. 
This one was out; it wasn't in. 

Q. I also understand from your direct examination that you said 
it was not the stone which was malaligned, but the [69] iron, is that 
correct? A, Yes, sir. 

Q. How did you come to the conclusion that the iron was malalign- 
ed? A. Because I had checked the drawing in Mr. Kelly's tool shed. 

Q. This is before you got on the scaffolding? A. I beg your par- 
don. This statement is not correct. I had a different dowel in mind, 
it was a different dowel. I didn't know about this one. 

Q. You don't know now whether it was the stone that was supplied 
by Mr. West's company or the iron that was put on by Norair which were 
out of line? A. This stone drawing, I only have to check it one time. 
These stones were, I repeat, all up on this building, and as I — Iam 
not sure, but I think it was six inches from the joint. It was supposed 
to be a hole in the stone and I have checked it already on this drawing, 
the position, and I measured this hole in the steel, and it was not that 
dimension from the joint, so I knew it was out of position. 

Q. All right. After you had climbed up on this end of the scaffold- 
ing and had walked along the scaffolding, you got to the far end and you 
measured the difference, the place where [70] the iron hole was and 
some joint in the stone? A. Yes. 

Q. And the stone was below you, was it not? A. Yes, sir. 

@. Where you had to lean on the top of the stone, did you not? A. 
Yes, it was underneath, 

Q. How did you know you had to walk along the inside board? A. 
How did I know? 
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Q. Yes, sir. A. I knew the outside wouldn't have supported me. I 
was at the inside — I happened to be on the inside board to walk along 
and see down into this dowel situation. ! 

Q. As you walked along, you were looking down at this dowel and 
you observed your feet and you knew you were on the inside board? A. 

I was walking at a comfortable distance for good vision, and I guess that 
placed me on the inside board. | 

Q. Certainly a man used to construction and taking care of what 
one did, you observed where you walked? A. Usually, yes. 

Q. On this occasion, did you observe you were walking [71] on the 
inside board? Did you notice this? A. Not particularly. 

Q. You testified that you walked on this board — A. I did. 

Q. — I want to know how you knew you walked on this board from 
one end to the other? A. I knew that the outside board wouldn't have 
supported me, so I must have been on the inside board. i 

Q. You make this, again, as an assumption? A. No, this is a fact. 
That board wouldn't have held me on the outside. : 

Q. If you had stepped away from the place where it had not abut- 
ted? A, Now you are talking about something else. If I stepped on 
the outside board over the support under the scaffold, I would have 
been all right. 

Q. How close to the place where the abutting ania come together 
could you have stood on that board without it giving way? A. Not very 
close. 

Q. You don't know how close, do you? A. No, I wouldn't 

Q. But you do know that when you walked along that scaffolding 
towards this end, you observed you were on the [72] inside board, 
didn't you? A. I didn't observe it at the time. 
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Q. You were checking something which was about your eye level, 
were you not? A. Yes, sir. 

@. You were looking down, were you net? A. Not down at my 
feet. Iwas looking down at this stone which would be approximately 
three feet above — three or four feet above my feet. I wasn't looking 
at my feet. 

Q. Let's take it from your viewpoint, Mr. Dunnett. As you walked 
towards this scaffolding, this outside board was at your eye level, was 
it not? A. AsIwas what? Where? 

Q. As you approached the scaffolding to get on, this board was at 
your eye level, were they not? A. Possibly about that area; I don't 
know just how — 

Q. Did you look at the scaffolding before you stepped on it? A. 
Did I look? 

Q. Yes, sir. A. No, sir. 

Q. I got here from your previous testimony you had — A. Your 
previous question was, did I look at the floor [73] of the scaffolding ? 

Q. Yes, sir. A. Before I got on it? 

Q. Either before you got on it or while you were on it? A. Iknew 
there was one on there; I took that much of a look at it. 

Q. Right there at the scaffolding tower, standing with no boards at 
allon them? A. Yes, sir, I knew there were boards at the scaffold, so 
I assumed that no one would erect a scaffold in a haphazard manner. I 
assumed that it was built correctly or I wouldn't have been invited by 
Mr. Kelly's apprentice to get up on there and look at the dowel. 

Q. What did Mr. Poppen tell you, Mr. Dunnett? A. "I say, Don- 
ald, there is a dowel down here that I can't — won't go in. You better 
look or I wisk you would look at it," or something. 
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Q. That is the extent of the conversation you had with Mr. Pop- 
pen? A. That is the extent of it. : 

Q. In other words, there was no invitation to get on the scaffold? 
If you wanted to do it some other way, it was up to you? All he asked 
you to do was to do your job, was it [74] not? A. That is right. 

Q. These boards that exist on the scaffolding are how wide? A. 
I think they were about ten inches. | 

Q. About ten inches wide? A. I think they are about ten. Tenor 
eleven inches — they are called two by twelve, but they don't mill out 
at twelve inches; they are not always twelve inches wide. 

Q. They are not always twelve inches wide? A, Not over twelve 
inches. 

Q. And it is clear from your experience around es it is 
a haphazard way to put two of these boards down without a third board 
over it? A, Yes, I considered it. : 

Q. If you looked at the scaffolding and saw a lapboard missing, 
you wouldn't have stepped on it, would you? A. No, sir, I don't think I 
would have. | 

Q. You still wouldn't step on the scaffolding until you looked to see 
that there were boards on the scaffolding tower, wouldn't you? A. Well, 
that last question — 

Q. You wouldn't climb up the scaffolding tower until you ascer- 
tained there were boards on it, would you? [75] A. That is right. 

Q. So, therefore, you did look at the board on the scaffold? A. 
To that extent, yes, sir. 

Q. You either didn't notice that lapboard on returning from one 
side to the end or you forgot there was no lapboard on ce outside? A. 
I didn't see one. 
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Q. You didn't see one? A. I didn't. 

Q. When didn't you see the lapboard, when you walked on or when 
you got on it? A. When I didn't see there was one on there? 

Q. Yes. A. When I fell. 

Q. Did you look at the board before you fell, didn't you? A. Yes. 

Q. At this point you didn't notice the lapboard of the twelve or ten 
inch width? A, That is correct. 

Q. In your opinion this is a terrible haphazard way to construct 
these things? You didn't observe the haphazard [76] construction? A. 
I know what you are going to say, but I think it was haphazard. 

* * * 

[78] Q. *** Did you ever ascertain on this dowel hole, Mr. Dun- 
nett, whose error it was, whether it was the person who cut the stone 
or the iron workers that put the iron up? A. I thought it could possi- 
bly be the people who fabricated the iron, they punched the holes wrong; 
not necessarily the Norair people. It could have been the person who 
fabricated the steel, punched the holes through the steel. 

Q. Then in your opinion, the person that made the error that you 
were asked to correct was the person who made the steel? A. I don't 
know. 

@. Aside from the person that made the steel, the person who 
erected the steel or the person who made the stone? A. I would say 
the person — it was either lay between the firm fabricating the steel 
or the firm erecting it. 

[79] Q. Your job on this construction project was to make that 
good, was it not, by drilling another hole in the stone? A. That is 


correct. 
* * * 
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REDIRECT EXAMINATION 


BY MR, KOONZ: 

* 

Q. How many times before this particular instance that you had 

to correct a situation similar to this? A. Not too many times. I 
would say roughly it was — I would say roughly four or five, six 
times. | : 
Q. How would you get to know about this information or this con- 
dition? How would you know about it? A. Well, generally, one of the 
Kelly's people that were erecting the stone would tell me about it, be- 
cause these dowels wouldn't go in. 

Q. So it would be Kelly's men that gave you the information, is 
that right? A. Normally that would be the normal practice. 

Q. In this particular instance, on this particular day, it was a 
Kelly's man that called it to your attention, is that correct? [80] A. 
Yes, sir. 

Q. Did you as a general part of your job go one and inspect 
these holes on your own? A. No, sir. That wasn't my responsibility. 

Q. You would come to correct the condition once it had already 
been discovered? A. Once it had been discovered and brought to my 
attention, I would correct it. 

OK 
RECROSS EXAMINATION 
BY MR, MURPHY: 
* KO 

[81] Q. Let me ask you this, Mr. Dunnett: the ron is placed over 

the stone, is itnot? A. Yes. 
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Q. This stone sits there and it has the holes already in it, does it 
not? A. Yes, sir. 

Q. And the iron worker puts the iron up and he can't see a hole 
underneath, he knows that he hasn't got it aligned or the stone is not 
aligned, is that right? A. That is right. 

Q. You have never had any iron workers tell you that [82] this 
has happened? A. No, sir. 

Q. It was always somebody who was putting a dowel pin through? 
A. Yes, sir. 

* Kk 


{99} | THOMAS MATHEW POPPEN 


was called as a witness and, after being first duly sworn, was exam- 
ined and testified as follows: 


DIRECT EXAMINATION 


BY MR. KOONZ: 

Q. Iam going to ask you some questions. I ask you to keep your 
voice up nice and loud so that everyone can hear you as you testify. 
A. Okay. 

Q. Can you tell us your full name? A. Thomas Mathew Poppen. 

Q. Where are you presently living? A. 7511 Mahoney Drive, 
Lorton, Virginia. 

Q. What is your trade, Mr. Poppen? A. Iam a stone mason. 

Q. In October of 1961, were you a stone mason at that time? 

A. No, Iwas an apprentice stone mason. 

Q. Now, you are a journeyman? A. Yes. 

Q. You finished your apprenticeship? In October of 1961, if you 
recall, for whom were you employed? A. John B. Kelly. 


JA 35 


[100] @. Where was your work at that time? A. Smithsonian 
Institute, 14th and Constitution Avenue. : 

Q. What were some of your jobs as an apprentice stone mason ? 
A. Yes. ! 

Q. You were an apprentice stone mason at this particular job? 
A. It involves checking the dowels holes, the angles, hep load and 
unload stone and also setting the stone in. 

* Ok x ! 

[101] Q. Mr. Poppen, you have indicated what basically your job 
was. On the morning of October 4, 1961, can you tell us Wee your nor- 
mal reporting to duty time was? A. 7:30. 

Q. 7:30. Does this day that I am talking about mean someting to 
you, October 4, 1961? A. Normal day as anything except that is the 
day that Don Dunnett got hurt. | 

Q. On this particular morning, what was your job for the Kelly 
Company? A. That particular morning, I was setting stone on the 
south side up on the second floor, I think it was, corner stone or the 
marble, I imagine it was. : 

Q. You have said you were setting stone? A. oa 

Q. Were other workers working with you on this job? [102] A. 
That morning, I teamed up with Paul Zergaski; I believe that was his 
name. : 

Q. ‘This was a co-employee? A. Yes. 

Q. In other words, someone who worked with you? A. Yes. 

Q. Was this gentleman also employed by the Kelly Company? 

A. Yes. 

Q. Now, did there come a time when you spoke to Mr. Dunnett, 

Donald Dunnett, the gentleman seated here? A. Yes. My standard 


| 
| 
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practice on the job was when I would forget an angle, I would go down 
and check and see all the holes were running through. If anything had 
to be done, Iwas to inform Don and he would come and check and_ 
make the arrangements or adjustments. 

Q. Who were you checking or making these checks?. A. John B. 
Kelly. 

Q. You were checking this work for Kelly? A. Yes. 

Q. Now, on this particular day, would you be good enough to come 
to the board, Mr. Poppen. Mr. Dunnett has sketched roughly and has 
described this as the bay, the outside [103] bay and the inside bay, and 
this is an outside bay. Can you tell us where if you can from that 
sketch or from Plaintiff's Exhibit No. 1, where you had been working 
that morning? 

I show you now Plaintiff's Exhibit No. 1, that has been introduced 
in evidence? A. Well, with that sketch I can show you better. I was 
setting this kind of stone right here, on this one here (indicating). 

Q. How were you working and doing this job? A. Well, it was 
setting with — let's see, I forget what you call them — we had courses 
up with — 

Q. Lift? A. Lift on top. 

Q. Were you on a scaffold? A. We were on scaffolding and inside. 

Q. Were you above the concrete level? A. I was above the deck 
level. 

Q. Where was the problem that you had discovered earlier that 
Mr. Dunnett was taking care of? A. My problem was this angle that 
bolt on top of the first course, the dowel pin was supposed to go through 
the angle and into the stone, and a few of them were completely miss- 
ing, the angle holes or the dowel pins wouldn't fit. 


- 
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[104] Q. When did you discover this condition? A. I would say 
that morning. ; 

Q. And how did you come to discover it? A. well, I worked with 
them to finish it. I got on the scaffold and checked them out. 

Q. Was there any iron workers working on that scaffold that morn- 
ing if you recall? A. I don't remember if it was that morning or the 
day before evening that we finished. 

Q. You climbed up on this scaffold? A. Yes. 

Q. Do you know who owned the scaffold you climbed up on? A. 
John B. Kelly owned it. 

Q. You were on that scaffold, and you got up on the scaffold to 
check the dowel holes? A. Yes. 

Q. Is that correct? A. Yes. 

Q. Were you the only one up on the scaffold? A. To my knowl- 
edge, yes. | 

Q. Now, what did you do once you discovered — if you will re- 
turn to the stand. It might be easier for everybody. : 

What did you do, Mr. Poppen, once you discovered that [105] the 
dowel holes were off center or not as they should have been? A. 
Well, I immediately went around, I will say the north side , where Don 
was cutting, working and informed him of the problem. | 

Q. You notified Mr. Dunnett about this problem or condition? A. 
Yes. : 

Q. How did you do that, just tell us how you recall what the con- 
versation was? A. I told him some more holes to cut and told him 
what it was, when he had time to go do it. | 

Q. Did you ask him to check it for you? A. Yes. | 


. first course. 
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Q. How high off the deck — I am referring to the deck as the 
concrete pavement, cement pavement — how high off the deck were 
these dowel holes? A. Let me see, I would say about six feet was the ‘ 


@. Was this the first course of marble? A. Yes, the first course. 

Q. This was the outside portion of the building? A. Yes. 

[106] Q. Exterior? A. Exterior. 

Q. This was something that Kelly was doing, Kelly was installing 
this stone, this outside stone? A. Yes. 

Q. Or marble? A. Yes. 

Q. Were you on the scaffold or did you use the scaffold to ascer- 
tain what the problem was? A. Yes. 

Q. You had climbed up it to make this check? A. Yes, I climbed 
up it and walked across. 

Q. Once you told Mr. Dunnett what the problem was, where did 
you go then? A. I went back into the building on up on the second floor 
and over to the corner where I showed you where I was working. 

Q. That would be the next bay or the adjoining bay? A. It would 
be opposite outside bay, to the east of it. 

Q. Now, with the use of this exhibit, Mr. Poppen, it indicates three 
bays. Which of these three bays did you go back to work? A. It would 
be this one here on this stone here (indicating). 

[107] Q. What was your job there? A. I was helping, like I said, 
Paul Zegaski, to set stone. I teamed up with him that morning. 

Q. How long did it take you from the time you left the scaffold and 
went to see Mr. Dunnett and went back to where you were working, 
about how much time elapsed? A. About fifteen minutes, maybe a 
little bit longer. 


’ 
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Q. Where you were situated when you returned to work on the bay 
that you have indicated, bay 41, could you see the scaffold that you had 
used earlier in the day? A. Yes. 

Q. Did you continue to work there until Mr. Dunnett came to do 
his work? A. Yes. | 

Q. Did you see anyone else use the scaffold after you got off of 
it? A. No. 

@. Was there any reason for anyone else to use the scaffold? A. 
No, I don't believe so. | 

Q. Did Mr. Dunnett then come pass where you were working on 
his way to check the dowel holes if you recall? A. Yes, he come 
through and asked me which bay it was, [108] and I told him. 

Q. Were you present when he proceeded past you to go to the bay 
where the problem existed? A. Yes. | 

Q. Did you at any time, Mr. Poppen, tell Mr. Dunnett not to use 
the scaffold? A. No. | 

Q. Did you know he was going to use it? A. Yes. 

Q. Do you know if there was any other way he could have checked 
the holes except by the use of the scaffold? A. He could have stood on 
anything, but the scaffold was in the way. He had to use ne scaffold. 

Q. He had to use the scaffold? A. Yes. 

Q. Were you present when Mr. Dunnett fell? A. es. 

MR, KOONZ: I have no more questions. 3 


CROSS EXAMINATION 


BY MR. MURPHY: 
Q. Mr. Poppen, was there anything on this job that econ Mr. 
Dunnett from having his own scaffolding in there? A. I honestly don't 
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know how to answer to tell you the [109] truth. I would say there is 
nothing that he couldn't use. 

Q. You all were using the scaffolding that was convenient, wasn't 
it? A. Yes, it was convenient. 

Q. As a matter of fact, the iron workers used that scaffolding to 
put that iron up, hadn't they? A. Yes. | 

Q. That is the purpose of the scaffolding, for them to put up the 
iron? A. Yes. 

Q. They had put up the iron, hadn't they? A. Yes. 

Q. They had used the scaffold and put it up to put up the iron? A. 
Yes, they put the scaffold up to put up the iron, yes. 

Q. The scaffold belonged to John B. Kelly, but the iron workers 
worked for Norair Engineering to put up the scaffolding? A. That is 
true. 

Q. They were using it to your recollection either in the afternoon 
before or the morning of this accident? A. Yes. 

[110] Q. And you followed them along to check these dowel holes 
to see that John B. Kelly work could be done, is that correct? A. That 
is correct. 

Q. You determined it could not be done, that Mr. Dunnett had to do 
his work before you could do yours? A. That is correct. | 

Q. When you got on the scaffolding, were all the boards in place? 
A. Yes. 

Q. How long a time elapsed between the time you were on the 
scaffolding and Mr. Dunnett got on the scaffolding? A. I would say 
anywhere between fifteen to twenty minutes. 

Q. You weren't observing the scaffolding during that time, were 
you, you were working? A. Iwas working, I had to go to the other 
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side of the building and then come back through the building to where 
I was. 
Q. You didn't actually sit up there on your scaffolding and watch 
Mr. Dunnett get up on the other scaffolding, did you? A.! No, not fully. 
[111] Q. You were working, were you not? A. Yes. 
Q. Your attention was called over to that point where you heard 
the accident, is that not correct? A. That is true. | 


* * X 


REDIRECT EXAMINATION 


BY MR, KOONZ: 

Q. Mr. Poppen, it was the practice, was it not, in the trade for 
you to use this scaffold? That was the accepted practiog? A. Yes, it 
was the practice. 

Q. In fact, it was the practice for Mr. Dunnett to use the scaffold? 
A. Yes, it was used all the way through. 

* * * | 

[112] Q. After the iron workers had finished with their job before 
the stone was in place or before more stone was to be set in place, was 
there anything else the iron workers had to do? A. No. ) 

Q. So their job was finished? A. Their job was finished. 

Q. So what had occurred, what was to take place next on this 
stone or on this course? A. After they put the angle irons on, and 
then Don would [113] come and cut whatever dowel hole was to be nec- 
essary to put the dowels in. : 

Q. If it was. necessary? A. If it was necessary, yes. 

Q. Then what would be done? A. Then the scaffolding would be 
taken out and the next course of stone — the swinging stand and then 
your dowels and so on. 
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Q. In order for you to ascertain whether stone would be set, you 
had to check these holes, did you not? A. Yes. 

Q. You did this as a Kelly employee, did you not? A. Yes, I did. 

Q. You used this scaffolding? A. Yes, as needed; it wasn't needed 
to use it. 

Q. But you did use it? A. Yes. 

Q. You indicated the scaffold was owned by Kelly; you knew that? 
A. Yes. 

Q. Did you see anyone from the time that you returned to work in 
this bay until the time Mr. Dunnett fell, did you see anyone working on 
the scaffolding or using it? [114] A. No. 

Q. Were you in a position while working on this bay to see anyone 
if they were working there? A. Yes. 

MR. KOONZ: I have no other questions. 


RECROSS EXAMINATION 


BY MR. MURPHY: 

Q. Mr. Poppen, as I understand the next stage of stone was to be 
laid with the swinging scaffolding? A, Yes. 

Q. This scaffold was to be taken down by Kelly, is that not cor- 
rect? A, Yes, the tubing of the scaffold would have to be removed. 

Q. This scaffolding was put up for the iron workers that belonged 
to Norair and put up by them? A. Yes. 


* * * 


[137] GILBERT E. WEST 


was called asa witness and, after being first duly sworn, was exam- 
ined and testified as follows: 
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DIRECT EXAMINATION 


BY MR, KOONZ: 

Q. *** Will you kindly tell us your full name andi your present 
address? A, Gilbert E. West. You say residence? : 

* Ok 

Q. By whom are you employed, Mr. West? A, I am a manufac- 
turer's representative. 

Q. For any particular company or any particular product? A. I 
represent about six companies here in the sale and construction of 
marble and stone. | 

Q. Mr. West, in the fall, October of 1961, do you recall for whom 
you were employed at that time, October of 1961? (138) A. I didn't 
quite hear you. 

Q. Do you recall who — I am taking you back six years to the day. 
Do you recall in October of 1961? A. Yes. | 

Q. By whom were you employed? Who were you working for? A. 
At the time, I represented three marble concerns; we had a joint con- 
tract to furnish the exterior marble. 

Q. Is that the first time you came in contact with Mr. Dunnett? A. 
Yes, to my knowledge. I think I have seen him around the city; I don't 
know him too well. : 

THE COURT: Whom did you represent? Justa oo Whom 
did you say you represented? The Court didn't understand. 

THE WITNESS: Whom did I represent? The a5 firms, the Can- 
doro Marble Company. | 

THE COURT: I am repeating the testimony that you gave. You 
said you represent three firms? 

THE WITNESS: Yes, on this job. 
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THE COURT: Material firms? 
THE WITNESS: Yes, sir. 
BY MR. KOONZ: 

Q. These firms that you have mentioned, what function or [139] 
what purpose was there on this particular job — before I ask that, let 
me strike that, Mr. Reporter. 

What job are we talking about? Where were you working? A. We 
were working on the new Smithsonian. 

Q. That is 14th and Constitution? A. Yes. 

Q. Going back to these three firms; they were marble companies? 
A. Yes, they are. 

: Q. What were their connection with the construction site? A. Our 
contract was to furnish the material to the job site ready to set. 

Q. By material, do you mean the marble? A. Yes, exterior mar- 
bie. 

Q. All right. Mr. West, from time to time did you have occasion 
to be working with Mr. Dunnett on this particular job? A. Yes, nearly 
every day. 

Q. Now, do you recall when he fell? A. Yes, sir. 

* 

{140} Q, All right. Can you tell us and reconstruct for us where 
you were when you and Mr. Dunnett worked together before he fell? 
A. Yes. I came down to the job which Mr. Dunnett was working on 
the north side of the building. I believe cutting some stone what he 
was usually doing, cutting stone, fitting stone, making minor altera- 
tions, and he said that someone had complained that a piece of stone 
on the south side of the building which was the opposite side where he 
was working, that a dowel pin hole had been cut wrong. 
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Q. Did you have any indication at that time who had made the 
complaint? A. I don't recall. I don't recall who made the complaint. 

[141] ©. Did there come a time you proceeded or went with Mr. 
Dunnett to check this area? A. Yes, almost immediately. He was, I 
suppose — a minute or two after we discussed this, both walked around 
to the south side of the building. 

Q. Now, what was there on the building or adjacent to the building 
as you walked around to the side of the building as you approached the 
area that you were concerned about? A. We went around the south 
side. There was a temporary scaffold, one of a section of tubuler scaf- 
fold that was up against the building. | 

Q. Did you know — at that time were you aware of the area, im- 
mediate area that had the problem that Mr. Dunnett was to check? A. 
We walked right up to this scaffold. As a matter of fact, the scaffold 
was there. 

Q. You went to the scaffold? A. Yes. 

Q. Now, how high off the ground was the scaffold? A. The scaf- 
fold was about five feet. | 

Q. Now, when you approached the scaffold, how close did you get 
to it, Mr. West? | 

** * | 
[142] Q. *** When you approached the scaffold, how close to it 
did you get? A. Five or six feet. 

Q. And you say it was five or six feet off the deck? | N Yes. 

Q. Did you personally observe anything defective about the scaf- 
fold? A. I don't particularly notice the scaffold; I mean, I didn't — 

Q. Did you see Mr. Dunnett climb up the scaffold? A. Yes, I 
did. | 
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Q. Were you watching him as he went up the scaffold? A. Yes, I 
noticed him climb up. 

Q. Now, was there anyone working in this immediate area you rec- 
ognize or knew other than yourself and Mr. Dunnett? A. I didn't no- 
tice anyone at the time. 

Q. Was there any other equipment or any other scaffolding in the 
next bay or adjacent bay if you recall? [143] A. I don't know. I re- 
member there was one section setting against the wall which is right 
at the place he wanted to look at. 

Q. Then what happened, Mr. West, after Mr. Dunnett climbed the 
scaffold? A. We had checked the drawing which we called — set of 
drawings for the job and positions, find the correct position of the hole 
so we knew, and the top of the stone was five/eights hole bored in the 
stone, so we had checked that to be sure that the hole was bored where 
it was supposed to be. Mr. Dunnett got up on the scaffold and he looked 
at a piece of angle iron which was fastened to the side of this — this 
angle iron had to be a continuous hole. 

* * x 
A. Mr. Dunnett checked this angle iron and discovered the error in the 
angle iron and not in the stone. . 

[144] Q. Now, at this particular time, do you know who Mr. Dun- 
nett was working for? A. Yes, he was working for the Phelps Stone 
Company. 

Q. You were working for three marble companies from Tennes- 
see, I believe? A. Yes, Iwas. 

Q. How long had you been on the job prior to this time? A. This 
morning, you mean? 
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Q. No, for the entire project up to that point? A. I was on the 

job — I don't know, several months after the erection of the stone. 
* | 

[145] @. Mr. West, do you know from your own ee whose 
[146] area of work was involved with the check-up or the inspection that 
Mr. Dunnett was to make when he climbed the scaffold? A. If it had 
been an error in the stone cutting, that would have been Mr. Dunnett's 
job to correct the stone. If it was an error which was in the angle iron, 
it would be the iron workers. We satisfied ourselves, that is why we 
made the inspection. : 

Q. Could the setting of the stone proceed the iron, angle iron on 
the dowel holes before Mr. Dunnett checked them? A. I don't know. 
The Kelly Company — Mr. McKenney was in charge of setting and — 

Q. In charge of what? A. The exterior stone. : 

Q. All right. Were you familiar with the activity that Kelly was 
engaged in on this job? A. Yes, Iwas around the job constantly. 

Q. Was it Kelly's job that you personally observed to set the ex- 
terior stone? A. Yes, they were, I suppose — the contract to set 
the stone. : 

Q. Were they in fact doing that you personally observed? {147] 
A. Were they what? : 

Q. Were they in fact setting the exterior stone or had some other 
firm been put in their place? A. Someone else — on the other placed 
it in the building. 

Q. Had one course been erected in that area? A. Yes, they had 
done that. 

Q. Had Kelly done that? A. I assume so. : 

Q. In order to proceed further in the setting of the stone, who 
would be responsible for the setting of the next course of | stone? A. 
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It would follow right on through, the iron workers and then we had the 
course of stone and in every other course, the angle iron passed 
through the wall of the building and the stone in every other course 
would rest on angle irons for support. 

Q. These angle irons had to be put in place before the stone 
could be set? A. Yes. 

Q. If the angle iron was off, the holes made in the angle iron or 
the holes in the stone were off, could more stone be placed in posi- 
tion? [148] A. Not in that same area. 

Q. Could Kelly work proceed so far as you personally knew of 
it, if this condition was not corrected, that is, the dowel holes that we 
have talked about? A. Yes, some of it had to be adjusted, at least a 
trade had been coordinated. 

Q. Before the stone could be set, is that correct? A. Right. 

THE COURT: What did you say had to be done with more stone? 

THE WITNESS: The iron workers are one trade who would be re- 
sponsible for putting up the angle iron, and of course, the stone ‘mason 
would actually place the stone on the wall. 

BY MR. KOONZ: 

Q. What stone worker would do what? A. The stone mason would 
place the stone on the wall. 

@. Who were the stone masons employed by? A. I assume John 
B. Kelly Company. 

Q. Now, when you arrived with Mr. Dunnett, were the angle irons 
already in place? A. The angle iron was in place. 

Q. Were there iron workers around that you saw? [149] A. No,I 
didn't see them. 
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Q. Were you at this particular area where Mr. Dunnett fell at any 
particular time earlier that morning? A. Not to my knowledge. 

Q. When you approached the scaffold, that is the area where Mr. 
Dunnett fell and for the time you were in that immediate area when he 
fell and after he fell, did you see any iron workers around? A. Not to 
my knowledge. : 

MR. KOONZ: I have no more questions. : 


CROSS EXAMINATION 


BY MR. MURPHY: 

Q. Mr. West, I understand your contract, it was to provide the 
stone that was ready to be set? A. Right. 

Q. And you contacted the Phelps Company and asked them to 
send a stone cutter to adjust any stone that came that was not ready 
to be set? A. That is correct. | 

Q. That was your contract and you had Mr. Dunnett there to ful- 
fill your contract, is that not correct? A. Yes, he worked — we had 
made the contract with Phelps Stone to do this if necessary, which was 
a continuous [150] operation on the job site, and they sent Mr. Dunnett 
down. : 

Q. Now, in the erection of this stone wall, that was done one after 
the other, was it not? In other words, the iron workers would then and 
they alone would work by putting the angle iron on? A. That is right. 

Q. Then if there were any malalignment or adjustments had to be 
made, Mr. Dunnett would work alone to correct that? A. ‘That is right. 

Q. And then back would come John B. Kelly to set the next course 
of stone? A. Yes. | 

Q. And then back alone would come the iron workers to do their 
work? A. Right. | 
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Q. When had you checked these drawings, Mr. West? A. We got 
the drawings just a few minutes before Mr. Dunnett got up on the scaf- 
fold. 

Q. And you looked at the drawings while you were on the ground 
level? A. Yes. | 

Q. Then Mr. Dunnett got on the scaffolding, did he? [151] A. 
What? 

Q@. Then Mr. Dunnett got on the scaffolding after you looked at 
these drawings? A. I don't recall what he had in his hands. I don't 
think he would have them on the scaffolds. 

Q. I didn't imply that. After you looked at the drawings, then he 
got on the scaffolding? A. Yes, sir. 

Q. Following in sequence? A. That is right. 

Q. And he got on at what end of the scaffolding as you were look- 
ing? A, What edge? 

Q. What end of the scaffolding? A. Iwas more or less imme- 
diately in front of the scaffolding, the scaffold was about six feet long 
and three or four feet, five feet wide and five feet high. I was looking 
at it straight in the building. 

Q. What end of the scaffolding did he get on as you faced it? A. I 
think he crawled up on the end of the scaffold. 

Q. Did he walk on one length of the scaffolding? A. Well, he had 
— I suppose probably stood about the [152] middle of it. 

Q. He was examining the dowel holes you previously discussed 
while you were on the ground? A. No, he had this angle iron, was ten 
feet off the ground and this scaffold was there, and it was about five 
feet high, so it was a convenient height for him to look at the iron. 
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Q. Incidentally, Mr. West, did you or your subcontractor, Rep. 
Phelps, provide any scaffolding on the job for Mr. Dunnett touse? A. 
No, sir, it was not our responsibility. 3 

Q. When he wanted to get up and examine something in the stone, 
he would use whatever convenient method that was available, would he 
not? A. That is right, whatever was available. 


* * * 


REDIRECT EXAMINATION 


BY MR, KOONZ: 

Q. Mr. West, you indicated the height of the angle iron from the 
deck and the height of the scaffold. Now, let me ask you so I will un- 
derstand. How high was the scaffold? A. Approximately five feet. 

Q. From the concrete deck? [153] A. Yes. 

Q. And how high was the angle iron from the concrete deck? A. 
Approximately ten feet, from the concrete. 

Q. Would there be any reason to be bend down to ook at it or 
would it be at eye level if someone was standing on the scaffold? A. I 
didn't quite hear you. 

Q. If you were standing on the scaffold — Mr. Dunnett, assuming 
he was standing on the scaffold, at what level in relation to his body 
would this angle iron be? A. I would say somewhere around his should- 
ers, that area. ! 

Q. ‘Mr. West, if so, we, too, will have the succession of activity, 
you were asked by Mr. Murphy who did what and in what order on the 
job. The Kelly Company would set their stone first, is that right? A. 
Right. 

Q. Then the ironworkers would set their angle irons, Mts that right? 
A. That is right. . 
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Q. Then the dowel pins would be put in place, would they not? [154] 
A. Yes. 

Q. Did we leave this out the last time? The dowel pins would be 
put in after the angle iron? A. As they set the stone. 

Q. So the dowel pins had to be set in place before the stone was 
set? A. No, at the same time. 

Q. In order for the dowel pins to be put in place, there had to be 
holes for the dowels? A. That is right. 

Q. Whose responsibility was it, if you know, to determine or to 
set the dowels in place? A. That would be up to the stone setter. 

Q. Was that Kelly's responsibility? A. Yes. 

Q. If the dowel pins could not be set, then the stone couldn't be 
set, is that right? A. The stone could not be set. 

Q. All right. 

* * * 

[185] THE COURT: I am covering the invitee. Whether he was 
an invitee or licensee is a matter for the jury to [186] determine. 
Generally speaking the Court's instruction will be this: It is a ques- 
tion of fact of all the facts in the case whether or not this is a com- 
mon interest or an interest in the use of this equipment which is in 
question. If they find there was no common interest, then the plaintiff 
was a mere licensee. If they find it was a common interest, then the 
plaintiff was an invitee. That is as simple as I can put it. 

MR, MURPHY: I would intend at that time to state the Arthur case 
as using it merely for the various trades. | 

THE COURT: I think perhaps that is covered by my instruction. I 
might say that I do these instructions — I have already decided the mo- 
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tion. Ihad them prepared as a matter — here it is, I can read this to 
you so you can know just what the situation is. : 
* * 

[192] MR. MURPHY: The Court of Appeals says by the use of the 
particular piece of equipment. It does not add the test of work. 

THE COURT: Of course, it is work. Work is inherent in the whole 
thing. You can't get away from it. Work has saturated the whole case. 
Actually the work being done. ! 

MR. MURPHY: This isthe problem we get into, it is the use of the 
scaffold; in other words, the way the work is [193] done, not the work 
being done. | 

THE COURT I pointed out, I have gone the limit for you, to deter- 
mine that the Defendant Kelly derived benefit by the use of the particu- 
lar scaffold in question. 

MR. MURPHY: I agree, your Honor. | 

THE COURT: Which was done by the plaintiff. | 

MR. MURPHY: Mr. Koonz has another test, it is the benefit from 
the work done. All I ask is to adopt the true test as set forth by the 
Court of Appeals. | 

THE COURT: I think I have done so; I think I have done so. Iam 
telling them it is up to them to determine whether there was any ad- 
vantage by the use of the particular scaffold, leave it open for you to 
argue. - i 

MR. MURPHY: Only they are given two different versions, one 
arguing the one way and one arguing another. : 

* Ke ! 

[194] MR. KOONZ: This instruction is intended since we do have 

a jury, I think it should be crystal clear to them, that if they act or fail 


I 
| 
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to act on the their part, the respondent superior can be held, the em- 
ployer, liable. 

MR. MURPHY: If your Honor please, I don't see any evidence 
where we get into that problem. There is specific [195] evidence in 
the case that an employee of Kelly did anything that was negligence. 
The only charge which would be made within the fifteen or twenty 
minutes after Mr. Poppen left the scaffolding. Another inspection 
could have been made to ascertain whether the lapboard was taken 
off. According to plaintiff's own testimony, the lapboard was pres- 
ent fifteen or twenty minutes before the accident. 

THE COURT: Well, you object to No. 8? 

MR. MURPHY: There is no evidence on which argument or this 
instruction could be based. 

THE COURT: He was an employee, he was going up to look at 
these dowels. 

MR. MURPHY: The plaintiff doesn't charge any negligence in do- 
ing that in looking at the dowels, he found them — 

THE COURT: Negligence is another field. The question of negli- 
gence is covered by the other evidence and this other instruction. It is 
simply saying it has to be done in the course of his employment, that is 
what they are seeking. I don't know why the plaintiff would not want to 
tell you the truth. 

MR. MURPHY: I think the answer to that, your Honor, Iam — in 
my feeling, I am anticipating argument that Mr. [196] Poppen was neg- 
ligent and didn't see the lapboard was missing but that is arguing against 
the plaintiff's own evidence. 

MR. KOONZ: Your Honor, the reason we are asking for this, Mr. 
Poppen may be negligent and they cannot connect Mr. Poppen with Kel- 
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ly. I think they should be told if they find Mr. Poppen was an employee 
of the defendant, the defendant was negligent. 

MR. MURPHY: And what? 

MR. KOONZ: Then Kelly be held negligent or responsible for Mr. 
Poppen's act or failure to act. 

THE COURT: Well, it is clearly the law. There is a eeeceon 
whether it is pertinent. | 

MR. MURPHY: Appropriate to this case. : 

MR, KOONZ: Let's assume the jury feels that Mr. Poppen didn't 
warn or was negligent in — 

THE COURT: It is the respondent superior. 

MR. MURPHY: We assume the jury — we assume the instruction 


to the jury and the evidence in the case and the only evidence in the 
case offered by the plaintiff is that Mr. Poppen looked at the boards 
and they were all present. 

MR. KOONZ: That doesn't mean they were not negligent. 

MR, MURPHY: If the plaintiff's own evidence is [197] false and 
the jury speculates, then I think we are getting into a mistrial. 

MR. KOONZ: The question was asked of Mr. Poppen, Did you at 
any time tell the plaintiff not to use the scaffold? ! 

MR. MURPHY: But your own evidence is it was intact when Mr. 
Poppen saw it. | 

MR. KOONZ: That is in response to your question on cross-ex- 
amination . 

MR. MURPHY: In your case, you are bound by the evidence. 

THE COURT: You don't believe it is pertinent? | 

MR. KOONZ: Are you going to give the respondeat SES in- 
struction ? 
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* * * 

[203] THE COURT: *** Now, on the defendant, I am not going to 
give No. 1. I think that is given in the defendant's argument. 

No. 2 is refused. 

{204} No. 3, the first two paragraphs of No. 3 are unobjectionable, 
but the third paragraph, the last paragraph, I will refuse. 

As to this pencilled request, you are instructed that the mere own- 
ership of the equipment by John B. Kelly has no bearing on the issue of 
liability, the question of use of the scaffolding or the use of the scaf- 
folding — the question of use of the scaffolding owned by John B. Kelly 
to Mr. Dunnett was violated. I think that is correct. 

MR. KOONZ: Your Honor, the ownership — it doesn't have a bear- 
ings 

THE COURT: I wouldn't say it would have any bearing. 

MR. KOONZ: You are instructing the mere ownership — 

THE COURT: Mere ownership is not the determining factor. I 
think it is a question of liability. 

MR. KOONZ: Well, I would concede that is the law, but that isn't 
the way it works. 

THE COURT: I think it is not the determining factor. 

MR. KOONZ: This is put in the case, it is not the determining 
factor, it has no bearing. 

THE COURT: I think it has no bearing. 

MR. MURPHY: If your Honor please, that instruction [205] is cov- 
ered in all four with the Arthur case where the Court of Appeals said it 
has absolutely nothing to do with the case who constructed the scaffold- 
ing. 
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THE COURT: I don't think it does. | 
MR. MURPHY: The true test is what the particular use of it. 
THE COURT: I don't think it does. If you insist, I will give it. 
MR. KOONZ: I object to it for the record. : 
THE COURT: All right. | 
MR. KOONZ: This is most misleading. 
MR. MURPHY: Then the Court of Appeals must be misleading. 
MR. KOONZ: If you use the word that your Honor just indicated, 
it is not the determining factor and to say to the jury it has no bear- 
ing. | 
THE COURT: I am using this qualification, is not determinative. 


Let's say it has no bearing. | 

MR. MURPHY: I would again request it be given as submitted. 

* OK | 

[247] THE COURT: In this case, the plaintiff, Donald Dunnett, 
alleges that the defendant, John B. Kelly, Incorporated was negligent 
in that it did not maintain a scaffolding in a safe condition. 

Now, in determining whether the defendant was negligent, you are 
instructed that you must first determine what duty, if any, the defend- 
ant owed to the plaintiff with regard to the maintenance of the scaffold- 
ing. The duty owed to the plaintiff and the degree of care required to 
be exercised by the defendant depends on the relationship that existed 
at that time between the Kelly Corporation and Donald [248] Dunnett. 
You, the jury, are to determine that relation from a consideration of 
all the evidence, having a bearing that relationship and under these 
instructions. | 

First, you must determine whether the defendant, Kelly Corpora- 
tion, had any common interest in or derived any benefit or advantage 
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from the use of the particular scaffolding in question in the work that 
was being done by the plaintiff Dunnett while he was standing on the 
scaffolding as an employee of the R. B. Phelps Stone Company. 

If you answer that question in the affirmative, that is, if you find 
that there was a common interest or that there was a mutual advantage 
to the plaintiff and the defendant when the plaintiff used the scaffolding 
in question, then you must find that the plaintiff was upon the scaffold- 
ing at the invitation, either implied or expressed, of the defendant, and 
as such, the plaintiff was in the position of what is known as an invitee. 

If on the other hand, you should find that the plaintiff was using the 
scaffolding solely in his own interest or that of his employer, Phelps, 
or only for his own benefit and advantage or thatofhis employer Phelps, 
then you must find the plaintiff was using the scaffolding without any in- 
vitation from the defendant, and as such, the plaintiff was in the [249] 
position of what is known as a licensee. 

The Court will now instruct you on the duty which the defendant 
owed to the plaintiff as an invitee if such, and as a licensee if such. 

If you find that the plaintiff was an invitee, that is, if you find that 
there was 2 common interest or mutual advantage as the Court has in- 
structed you, then the defendant was obligated to keep the scaffolding 
in a reasonably safe for plaintiff and to refrain from active negligence. 
However, in such circumstances, the responsibility of the defendant 
with respect to this condition of the scaffolding was not absolute, it is 
not that of an insurer if there is a danger attended upon the work which 
the invitee is to do on the scaffolding and if such danger arises from a 
condition readily apparent to the senses and if the owner had actual 
knowledge of it, or if they are discoverable in the exercise of ordinary 
care, it then becomes the duty of the owner to give a reasonable warning 
of such danger to the invitee. 
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On the other hand, the owner is not bound to discover the defect 
which a reasonable inspection would not disclose, and he is entitled to 
assume that the invitee will preceive those dangers which is obvious to 
him on the ordinary use of his own senses. The invitee, on the other 
hand, has [250] the right to assume the scaffold he was invited to use 
is reasonably safe for which the invitation was extended. | 

If on the other hand, you find from the preponderance of the evi- 
dence that no common interest or mutual advantage existed, that is, 
that the plaintiff was a licensee, then you are instructed that the de- 
fendant owed no duty to plaintiff other than that not willfully or wan- 
tonly causing him harm by active negligence, and since that is not 
charged here, you are instructed that if you find that the plaintiff Dun- 
nett was a licensee, he is not entitled to recover damages and in that 
event your verdict should be for the defendant. | 

You are instructed that mere ownership of the Ee by John 
B. Kelly is not a determinative factor on the issue of liability. The 
question is whether in the use of the scaffolding a duty owed by John 


B. Kelly to Mr. Dunnett was violated. 
* * & 


